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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

ASSOCIATION OF AMERICAN PHYSCIANS & 
SURGEONS, INC., 

Plaintiff, 

v. 

DEP'T OF HEALTH & HUMAN SERVICES, et al, 

Defendants. 



Civil Action No. 06-031 9-ESH 



Plaintiff's Motion for Partial Summary Judgment 

Pursuant to Rule 56 of the Federal Rules of Civil Procedure, plaintiff Association of 
American Physicians and Surgeons, Inc. ("AAPS") respectfully moves this Court for summary 
judgment on Counts II and III of its Complaint against defendants U.S. Department of Health 
and Human Services and its Secretary, Michael O. Leavitt, in his official capacity and his indi- 
vidual capacity under color of legal authority. 1 Counts II and III allege that the defendants vio- 
lated the Federal Advisory Committee Act, 5 U.S.C. App. 2, §§1-16 ("FACA") and the Adminis- 
trative Procedure Act, 5 U.S.C. §551-706 ("APA"), exceeded their authority, and acted ultra 
vires in convening "subcommittees" of the American Health Information Community ("AHIC") 
that include private- sector AHIC nonmembers and by contracting for several consensus panels, 
all without complying with FACA's requirements, including inter alia chartering. 

In support of this Motion, AAPS relies on the accompanying Statement of Undisputed 
Material Facts, the Memorandum of Points and Authorities in Support of Plaintiff's Motion for 
Partial Summary Judgment, the declarations and exhibits in support thereof, and the pleadings. A 
proposed order is attached. 



1 AAPS requires jurisdictional discovery and/or a certified record before moving for summary 
judgment on Counts I, VI, V, and VI. 
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Dated: July 17, 2006 Respectfully submitted, 



/signed/ Lawrence J. Joseph 



Lawrence J. Joseph, D.C. Bar No. 464777 

2121 K Street, NW, Suite 800 
Washington, DC 20037 
Telephone: (202) 669-5135 
Telecopier: (202) 318-2254 

Counsel for Association of American 
Physicians and Surgeons, Inc. 
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SURGEONS, INC., 

Plaintiff, 

v. 

DEP'T OF HEALTH & HUMAN SERVICES, et al, 

Defendants. 



Civil Action No. 06-03 19-ESH 



[Proposedl Order 

On considering plaintiff's motion for partial summary judgment on Counts II and III of 
the Complaint in this action, the memoranda in support thereof and in opposition thereto, and the 
record herein, the Court holds that it has subject-matter jurisdiction over Counts II and III, which 
state a claim for which this Court can grant relief. The Court further holds that there are no genu- 
ine issues of material fact, and that plaintiff is entitled to summary judgment on Counts II and III 
of the Complaint. For the foregoing reasons, it is hereby 

ORDERED that plaintiff's motion for partial summary judgment is granted with respect 
to Counts II and III; and it is 

FURTHER ORDERED that the declaratory relief requested in ( l[101(A)(i), (iii), (iv), 
(vii), and (viii) of the Complaint is granted; and it is 

FURTHER ORDERED that, with respect to subcommittees and to the "Contractual 
Panels" as defined in <H3(a), 67 of the Complaint, the declaratory relief requested in 1[101(A)(vi) 
of the Complaint is granted; and it is 

FURTHER ORDERED that the injunctive relief requested in <l[101(B)(ii), (iii), (vii), 
and (viii) of the Complaint is granted; and it is 
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Memorandum of Points and Authorities in Support of 
Plaintiff's Motion for Partial Summary Judgment 



Dated: July 17, 2006 



Lawrence J. Joseph, D.C. Bar No. 464777 

2121 K Street, NW, Suite 800 
Washington, DC 20037 
Telephone: (202) 669-5135 
Telecopier: (202) 318-2254 

Counsel for Association of American 
Physicians and Surgeons, Inc. 
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Dated: July 17, 2006 Respectfully submitted, 



/signed/ Lawrence J. Joseph 



Lawrence J. Joseph, D.C. Bar No. 464777 

2121 K Street, NW, Suite 800 
Washington, DC 20037 
Telephone: (202) 669-5135 
Telecopier: (202) 318-2254 

Counsel for Association of American 
Physicians and Surgeons, Inc. 
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